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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC12-01300 
CASE NAME: KAY VS. IVRY 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY STEVEN KAY 
* TENTATIVE RULING: * 
 
The Court has received no further proofs of service as called for in prior rulings.  These motions 
are therefore taken off calendar, without prejudice to refiling with proper service. 
 

  

 2.  TIME:  9:00   CASE#: MSC12-01300 
CASE NAME: KAY VS. IVRY 
HEARING ON MOTION TO CHARGE MEMBER'S INTEREST IN LLC 
FILED BY STEVEN KAY 
* TENTATIVE RULING: * 
 
See Line 1. 
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 3.  TIME:  9:00   CASE#: MSC17-00412 
CASE NAME: NARLOCH VS. NSH MANAGEMENT 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY DR. JOSEPH NARLOCH, et al. 
* TENTATIVE RULING: * 
 
By stipulation these motions are continued to March 27, in the expectation of settlement in the 
meantime.  If the settlement were to fall through, counsel would need to apprise the Department 
that consideration of the motions will be necessary after all. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00412 
CASE NAME: NARLOCH VS. NSH MANAGEMENT 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY NSH MANAGEMENT OF CALIFORNIA, INC. 
* TENTATIVE RULING: * 
 
See Line 3. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00412 
CASE NAME: NARLOCH VS. NSH MANAGEMENT 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NSH MANAGEMENT OF CALIFORNIA, INC. 
* TENTATIVE RULING: * 
 
See Line 3. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: INSALACO  VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JUAN D. PADILLA 
* TENTATIVE RULING: * 
 
Defendant Juan Padilla moves for summary judgment.  The motion is granted.  Plaintiffs have 

not attempted to articulate any factual theory either as to how anything on Padilla’s property 

caused the slide, or as to how Padilla negligently did anything (or omitted to do anything) that 

could put him at fault for the slide. 

The facts of the case are well known to the parties and have been discussed at length in the 

Court’s prior rulings.  In brief, plaintiffs own a property that has been seriously damaged by a 

landslide, and are suing a number of their neighbors and other parties for the damage.  

Defendant Padilla is plaintiffs’ across-the-street neighbor, located just uphill from plaintiffs.  The 
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existing complaint alleges a theory of water diversion against Padilla, but only vaguely and 

generally asserts any other theories as to defendants as an unspecified group. 

Padilla’s motion rests on the declaration of his expert, Holmer, who principally addresses issues 

of water movement.  His analysis establishes that surface water running off of Padilla’s property 

would not have traveled onto or into plaintiffs’ property, because it would instead have flowed 

down the road’s storm gutter.  He also establishes that there is no plausible theory that water 

flowed underground from Padilla’s property onto plaintiffs’ in sufficient amounts to contribute to 

the slide, because the clay soil effectively slowed and inhibited water flow.  This is sufficient to 

shift the burden to plaintiffs to show a triable issue as to causation and fault. 

Padilla’s summary judgment showing may be faulted for not formally closing the door on the 

entire range of possible mechanisms of causation or fault that plaintiffs might be asserting.  

Properly done, this can be accomplished by using interrogatories or other discovery to confine 

the plaintiffs to a set and defined theory, and then disproving that theory.  Padilla doesn’t quite 

do that, which leaves him at the theoretical risk that plaintiffs might come back with some other 

theory of causation and fault that the defendant’s motion does not adequately address and 

refute.  But the moving defendant gets away with that risk if, as here, the plaintiffs don’t adduce 

any such unaddressed theory of causation or fault.  Having addressed the water-flow theory 

that appears to be the thrust of plaintiffs’ case, Padilla has addressed the only theory he can 

identify as plausibly applying to Padilla, and thus effectively challenges plaintiffs that if they’ve 

got something else, let’s see it.  And plaintiffs don’t have anything else. 

Plaintiffs’ opposition says virtually nothing about Holmer’s water-movement showing.  Instead, 

plaintiffs put all their factual eggs in one basket – their assertion that the slide mass extended 

onto Padilla’s property (though they don’t say by how far – fifty feet, ten feet, half a foot?).  The 

Court agrees that if that were a significant factual issue, it would stand controverted for 

purposes of summary judgment.  Holmer’s contrary assertion is terse and conclusory, 

identifying no factual basis for his opinion that the slide mass did not extend onto Padilla’s 

property.  Plaintiffs’ expert, Kropp, explains in some detail the factual basis for his view that the 

slide mass did extend into Padilla’s property, a showing that Padilla’s reply has not refuted. 

The Court accordingly assumes that the slide mass may have extended onto Padilla’s property.  

But what of it?  Plaintiffs’ opposition seems to take it for granted that if the slide mass extended 

onto Padilla’s property, then Q.E.D., Padilla must be liable for the slide.  The Court can’t follow 

that leap of logic. 

Plaintiffs’ case is summed up in Kropp’s declaration, ¶ 11:  “The import of that legal standard … 

is that when a landslide mass is located wholly or partially on a certain parcel of property, it is 

the duty of the owner of that parcel to participate in the prevention, amelioration, and 

remediation of the entire landslide.”  That is not an expert opinion, it is a lay legal conclusion – 

and one neither repeated nor supported in plaintiffs’ brief.  And Kropp’s legal opinion skips at 

least two major steps – causation, and fault. 
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Plaintiffs’ argument, without quite saying so, effectively seeks to treat “the slide mass extended 

onto Padilla’s property” as synonymous with “the slide was caused by something on Padilla’s 

property”.  Those aren’t the same, and the second doesn’t follow from the first.  As a matter of 

common sense, if a downhill slide extends upward into an uphill property, the movement of soil 

on the uphill property could be a cause of the downhill slide, or it could be an effect of the 

downhill slide.  To make out a case of causation, plaintiffs needed to make a showing that what 

happened here is the former, not the latter.  They don’t even assert that fact to be true, let alone 

articulating any causative factual theory as to how soil movement on Padilla’s property caused 

the slide rather than being caused by it.  Still less, of course, do plaintiffs make any evidentiary 

showing in support of their nonexistent causation theory. 

And second, even if it were true that something on Padilla’s property contributed causally to the 

slide, that still wouldn’t establish Padilla’s liability without dropping the other shoe – fault.  

Plaintiffs argue as though Padilla bears vicarious strict liability for the sins of his soils.  But as 

their brief acknowledges, plaintiffs’ actual legal theory of liability rests on Civil Code § 1714, 

embodying the principle of being liable for one’s negligent fault.  Where’s the negligent fault 

here?  Plaintiffs do not identify one single thing that Padilla is accused of negligently doing, or 

negligently failing to do, that is asserted to have contributed causally to this slide. 

Legally, plaintiffs discuss at length the case law establishing that a landowner may be liable in 

negligence for injuries caused by naturally occurring conditions as well as artificially created 

conditions.  (Sprecher v. Adamson (1981) 30 Cal.3d 358; Contra Costa County v. Pinole Point 

Properties, LLC (2015) 235 Cal.App.4th 914.)  Under these cases, if a landowner negligently 

fails to correct a natural danger occurring on his land, and that danger causes harm to a 

neighbor, the landowner can’t escape his duty to act non-negligently by pleading that the 

condition was a natural one.  But even under these cases, it remains true that the landowner is 

liable only if he was negligent in acting or failing to act to address the danger.  In Sprecher the 

court did not discuss plaintiff’s factual theory in detail, but the claim was that the “damage 

proximately resulted from respondents’ negligent failure to correct or control the landslide 

condition” (30 Cal.3d at 361, emphasis added).  The Sprecher court 

emphasized that the liability imposed is for negligence.  The question is whether 

in the management of his property, the possessor of land has acted as a 

reasonable person under all the circumstances. 

(Id. at 372; see also the quotes from Rowland v. Christian (1968) 69 Cal.2d 108, in plaintiffs’ 

brief at 11-12.)  Likewise, in Contra Costa County the claim was one of “a property owner’s 

failure to keep a natural watercourse free of debris” (plaintiff’s brief at 13).  Neither case 

provides any hint of support for a landowner’s liability absent the landowner’s acts or omissions 

of negligence. 

And that’s what’s missing in plaintiffs’ case against Padilla.  Not only do plaintiffs not identify 

any natural condition on Padilla’s property that caused the slide, they also do not articulate or 
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attempt to show how Padilla was negligently at fault in any respect for creating or failing to 

correct that natural condition. 

Objections to Evidence 

The Court rules on Plaintiffs’ objections to evidence as follows: 

1. Sustained. 
2. Overruled.  
3. Sustained. 
4. Overruled.  
5. Sustained.  
 

The Court rules on Padilla’s objections to evidence as follows: 

1. Overruled.  
2. Overruled.  
3. Overruled.  
4. Sustained. 
5. Sustained. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00969 
CASE NAME: MARIO FRANCO  VS.  NICOLE JOHNSON 
HEARING ON MOTION TO COMPEL SUBPOENA DUCES TECUM 
FILED BY KEOLIS TRANSIT AMERICA, INC., NICOLE JOHNSON 
* TENTATIVE RULING: * 
 
This motion has been withdrawn by stipulation. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00972 
CASE NAME: SMITH VS. KIA MOTORS 
HEARING ON MOTION FOR PROTECTIVE ORDER RE PMK DEPOSITION 
FILED BY KIA MOTORS AMERICA INC. 
* TENTATIVE RULING: * 
 

“That’s bad business.  If he’d just pay me what he’s spending to make me stop 
robbing him, I’d stop robbing him.”  -- Butch Cassidy 

 
The Court invokes this venerable movie quotation because it strongly suspects that the 
attorneys in this case have spent well more on discovery disputes than the total amount in 
controversy on the lawsuit.  The same basic discovery issue arose last fall with the filing of 
multiple inches of discovery motion papers, and the Court was under the impression that the 
issue had been ironed out effectively at an informal hearing then.  The Court gave the attorneys 
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some fairly concrete guidance as to what it viewed as discoverable or not, and both counsel 
assured the Court that they understood its position and would conform their conduct. 
 
The Court nevertheless now has before it a solid foot (not counting courtesy copies) of newly 
filed discovery-motion papers that, from a quick perusal, appear to be reiterations of the same 
basic set of issues. 
 
The attorneys are accordingly directed to meet and confer to identify and retain a Discovery 
Referee in this case, for all discovery purposes.  The order of appointment should provide 
expressly that among the topics to be considered by the Referee are (1) monetary discovery 
sanctions, and (2) allocation between the parties of the Referee’s own fees and costs. 
 
The Court also points out the pointlessness of providing courtesy copies of two-inch-thick 
declarations, but not tabbing the exhibits. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00972 
CASE NAME: SMITH VS. KIA MOTORS 
HEARING ON MOTION TO COMPEL DEFENDANTS TO PRODUCE WITNESS AND DOCS. 
FILED BY ASHLEY SMITH, DUSTIN SMITH 
* TENTATIVE RULING: * 
 
See Line 8. 
 

  

10.  TIME:  9:00   CASE#: MSC18-01430 
CASE NAME: COMMUNITY BANK VS. SIGNORELLI 
HEARING ON ORDER OF EXAMINATION AS TO ROBERT J SIGNORELLI 
* TENTATIVE RULING: * 
 
There is no proof that the order for examination has been served.  It is therefore taken 
off calendar.  (If it is put back on calendar with proper service, the date selected should be 
Monday, Tuesday, or Wednesday at 8:30 a.m.) 
 

  

11.  TIME:  9:00   CASE#: MSC18-01490 
CASE NAME: YARON VS. PARK 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY KIJO PARK 
* TENTATIVE RULING: * 
 
Defendant’s motion for summary judgment is denied. 

A defendant moving for summary judgment must show either that one or more elements of the 
plaintiff's cause of action cannot be established or that there is a complete defense to that 
cause of action.  (Code of Civil Procedure § 437c(p)(2); Aguilar v. Atlantic Richfield Co. (2001) 
25 Cal.4th 826.)  In considering the merits of the motion, the moving party's evidence must be 
strictly construed, while the opposing party's evidence must be liberally construed.  Any doubt 
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as to the granting of the motion must be resolved in favor of the opposing party.  (Renna v. 
County of Fresno (2000) 78 Cal.App.4th 1, 5.)  

Factual Background 

Plaintiff Yaron was injured while playing golf at the Round Hill Country Club with Defendant 
Park and several others (Brooks, Mitchell, and Soult).  (UMF 1, 2.)  Specifically, plaintiff was 
struck at the outer edge of the orbit of his eye by defendant’s club.  (UMF 1.)  The facts leading 
up to the injury are largely undisputed.  The tee shots of Brooks and defendant ended up along 
the left side of the fairway and the rough to the left of the fairway, respectively.  (UMF 3.)  
Plaintiff’s tee shot also landed in the left rough, slightly ahead of defendant’s ball.  (UMF 4.)  
Brooks testified that plaintiff’s and defendant’s balls were within ten feet of each other, with 
plaintiff’s ball being a little deeper into the rough than defendant’s ball.  (UMF 5.)  Plaintiff drove 
his cart near where his tee shot was located and parked his golf cart slightly ahead of 
defendant’s and Brooks’s golf cart, and closer to the rough than the Brooks/defendant cart.  
(UMF 6.)  Plaintiff then walked to his ball in the rough to assess his next shot.  As he did so, his 
back was to the cart with defendant and Brooks, and he did not notice whether defendant or 
Brooks were still in their cart or not at that point.  (UMF 7.)  Plaintiff then went back to his cart to 
get a five iron, and returned to his ball.  He did not see anyone standing in the rough or by the 
fairway as if they were going to hit a shot.  (UMF 8.)  Plaintiff hit his second shot out of the 
rough and then took two to four steps towards his cart on the edge of the left fairway while 
watching the trajectory of his ball.  It was at this time that plaintiff was struck by defendant’s 
club.  (UMF 9.) 

The parties dispute whether the injury was sustained as a consequence of a single 
swing by defendant, and whether defendant looked around prior to taking his swing(s).  
(DMF 10, 11, 16.) 

Analysis 

Defendant’s motion rests entirely on his argument is that plaintiff’s recovery against him for 
general negligence is barred by the primary assumption of risk doctrine, as articulated in Knight 
v. Jewett (1992) 3 Cal.4th 296.  In Knight the plaintiff sued for injuries that occurred during a 
touch football game.  Before the Court was whether the plaintiff assumed the risk of a broken 
hand when she consented to play touch football.  The California Supreme Court held that “[i]n 
cases involving ‘primary assumption of risk’ – where, by virtue of the nature of the activity and 
the parties’ relationship to the activity, the defendant owes no legal duty to protect the plaintiff 
from the particular risk of harm that caused the injury - the doctrine continues to operate as a 
complete bar to the plaintiff’s recovery.”  (3 Cal.4th at 314-15.)  The Court limited cases 
involving primary assumption of risk to sports or sport-like activities.  (Id. at 315-16.)  As a 
consequence, absent some recklessness or intentional misconduct, under the primary 
assumption of risk doctrine a defendant has no legal duty to protect a plaintiff from injuries 
arising from risks or dangers inherent to the sport or sport-like activity.  (Id.)  The Knight court 
reasoned that the defendant’s conduct which caused plaintiff’s injury did not fall outside of the 
range of the ordinary activity involved in the sport, and as a consequence, did not breach any 
legal duty of care owed to plaintiff.  (Id. at 321.) 

The court applied this doctrine to golf in Shin v. Ahn (2007) 42 Cal.4th 482.  In Shin, the Court 
held the no-duty rule of contact sports also applied to golf and other non-contact sports.  (Id. at 
486.)  The main issue in Shin was whether being hit by a stray golf ball was an inherent risk in 
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the sport of golf.  (Id.)  The Court held golf inherently involves the risk of a stray ball; if the ball 
went exactly where you wanted every time, there would be little “sport” left in golf.  (Id. at 492.)  
Conversely, the Court cited Hemady v. Long Beach Unified School District  (2006) 143 
Cal.App.4th 566, as holding that being hit by a golf club was not an inherent risk in the sport of 
golf, and thus, a typical duty analysis with comparative fault applied in Hemady.  (Id. at 493.)  
Consequently, in determining whether primary or secondary assumption of the risk applies, a 
court determines whether the risk is inherent in the sport or not; if the risk is inherent, then 
primary assumption of the risk applies.  (Shin, 42 Cal. 4th at 489.)  The primary reason behind 
the no-duty rule in sports is to prevent a chilling effect on participation solely based on a 
participant's ordinary careless conduct.  (Knight, 3 Cal. 4th at 318.) 

In Hemady the plaintiff was a middle school student who was struck in the face with a golf club 
by another student during a seventh grade physical education golf class.  She sued defendant 
school district and defendant golf class instructor for personal injuries.  The trial court granted 
summary judgment for defendants on the ground that a limited duty of care governed 
defendants’ potential liability.  The Court of Appeal reversed.  The Hemady court declined to 
apply the doctrine of primary assumption of risk; concluding that “being hit in the head by a golf 
club swung by another golfer is not an inherent risk in the game of golf, especially in physical 
education golf taught to a group of seventh graders.  Thus, application of the prudent person 
standard of care in this case will not require a fundamental alteration of the game of golf.”  
(143 Cal.App.4th at 577.) 

If this issue were being presented on an entirely clean slate without controlling precedent, this 
Court might incline to the view that other golfers’ club swings are as much an integral part of the 
sport as other golfers’ ball drives, in the same way that getting hit by a baseball bat is as much 
a risk of baseball as getting hit by a baseball.  Hemady, however, is a binding precedent insofar 
as it can be understood.  The issue in this case can be thus boiled down to this:  Is the 
difference between Shin and Hemady a point about the difference between getting hit by a golf 
ball versus getting hit by a golf club (as plaintiff argues)?  Or is it a point about the difference 
between adult golf and seventh-grade PE golf (as defendant argues)? 

The Hemady opinion includes indications pointing both directions.  The relevant section 
heading in the opinion states that “The Knight/Kahn Limited Duty of Care Does Not Apply to a 
Seventh Grade Golf Class”.  (143 Cal.App.4th at 576.)  Three sentences later, the court 
concludes “that being hit in the head by a golf club swung by another golfer is not an inherent 
risk in the game of golf, especially in physical education golf taught to a group of seventh 
graders.  Thus, application of the prudent person standard of care in this case will not require a 
fundamental alteration of the game of golf.”  (Id.).  Similarly on the same page, the court states: 

 
As instructed by the Kahn court [citation], we look “first at the nature of the 
sport”, a seventh grade physical education course in golf taught as part of the 
regular school curriculum.  We must determine whether being hit in the head by 
a golf club is an inherent risk in the game of golf, such that applying a prudent 
person standard of care would require some kind of fundamental alteration of the 
game of golf. 

This passage starts off suggesting that the “sport” to be analyzed is “a seventh grade physical 
education course in golf”.  But it then speaks simply of “the game of golf”.  The latter is 
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consistent with the court’s more detailed analysis of the sport on page 577, which says nothing 
about either the age of the athletes nor the school setting: 

[W]e conclude that being hit in the head by a golf club swung by another golfer is 
not an inherent risk in golf.  Imposing upon golfers a prudent person duty of care 
to ascertain the area around them prior to swinging the golf club will not 
fundamentally alter or eliminate an integral part of the sport. We reach this 
conclusion because once a golfer has checked the surrounding area, the golfer 
is then free to swing the golf club.  For the same reason, imposing a prudent 
person duty of care upon a coach or teacher to ensure that golfers maintain a 
safe distance between each other while hitting the golf ball will not result in a 
fundamental alteration of the game of golf. Ensuring a safe distance between 
golfers has nothing to do with the mechanics of the golf swing or the 
fundamental nature of the game of golf. 

The Supreme Court’s cursory treatment of Hemady in the Shin opinion, 42 Cal.4th at 493, 
likewise seems to view Hemady as being about clubs versus balls, not about child golfers 
versus adult golfers:  “The Court of Appeal concluded that being hit on the head by a club is not 
an inherent risk in golf.” 

To figure out what Hemady held, this Court goes back to the fundamental question that must be 
answered:  Is being hit by a swung golf club an inherent risk of playing golf?  There are two 
respectably debatable answers to that question, and Hemady represents one of those answers.  
But the Court cannot see how the answer to that question depends on the age of the golfers.  
To limit Hemady to the juvenile or school setting, as defendant urges, is essentially to posit that 
getting hit by a seventh-grade golfer’s backswing is not an integral risk of golf, but that getting 
hit by an adult golfer’s backswing is an integral risk of golf.  That doesn’t make sense.  Either 
the risk of swinging clubs is part of the game, or it isn’t.  If any age-based distinction were to be 
drawn (which is dubious), it would seem to cut the other way:  Surely the inherent risk of getting 
hit by a careless backswing is greater with younger and less experienced golfers than with adult 
ones.  On that reasoning, it might be concluded that an accident like this one is an inherent risk 
of playing golf with 12-year-old novices, but not an inherent risk of adult golf – exactly the 
opposite of the distinction defendant urges. 

Except for very young children, tort law does not routinely draw age-based distinctions of this 
kind in other settings.  It does not apply a different duty of care to an auto driver of 16 than to 
one of 60.  If a 12-year-old and a 20-year-old negligently throw rocks in the street that hit 
random bystanders, the law does not hold one liable while excusing the other. 

The school setting of Hemady might have been considered relevant from a different angle – an 
argument for differentiating the duties of a golfer from the greater duties of an instructor.  It 
could have been argued, for example, that while inexperienced young golfers might be 
expected to make (and be excused for making) dangerous swings without checking for other 
golfers, the risk that they might do so is precisely one of the dangers that the PE teacher is 
supposed to be watching for and preventing.  The Hemady court drew no such distinction, 
however, and it is in any event irrelevant to the facts of this case. 

Accordingly, the Court holds that Hemady controls the disposition of this summary judgment 
motion.  Being hit by a golf club is not an inherent risk in the sport of golf, and defendant is not 
entitled to summary judgment on the grounds of the primary assumption of the risk doctrine. 
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In the absence of primary assumption of the risk, a reasonably prudent person standard of care 
governs Defendant’s potential liability.  (See Hemady, 143 Cal.App.4th at 579.)  Whether there 
has been a breach of this duty is a question for the jury, not the court.  (See Castaneda v. 
Olsher (2007) 41 Cal.4th 1205, 1227.)  “The formulation of the standard of care is a question of 
law for the court.  Once the court has formulated the standard, its application to the facts of the 
case is a task for the trier of fact if reasonable minds might differ as to whether a party’s 
conduct has conformed to the standard.”  (Ramirez v. Plough, Inc. (1993) 6 Cal.4th 539, 546 
(internal citations omitted).) 
 

  

12.  TIME:  9:00   CASE#: MSC19-00352 
CASE NAME: NORMAN DEYOUNG  VS.  MA PROPERTIES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

13.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 
FILED BY WORLD PREMIER REALTY CO., ALMA VALDEZ 
* TENTATIVE RULING: * 
 
Defendants Alma Valdez and World Premier Realty move to strike the sole count in the second 
amended complaint (SAC) directed against them.  The motion is denied. 

The sole basis for the motion is that the SAC exceeded the scope of the leave to amend the 
Court granted in connection with the last round of demurrers and motions to strike. That is not 
correct. In its September 6, 2019 tentative ruling concerning those matters, the Court said: 

Today’s rulings are not intended to foreclose plaintiffs from including additional 
or different causes of action against any defendant, such as breach of contract, 
in their second amended complaint; and on its own motion the Court grants 
leave to amend in that respect. 

(September 6, 2019 Tentative Ruling, Line 18.) 

The reply says that Alma and WPR “scoured” the orders after hearing and could not find this 
language. Perhaps, but the language is present in the Court’s final order.  Specifically, in the 
Court’s order signed on October 8, 2019 and stamped by the clerk at 9:26 a.m. on October 10, 
2019, the September 6, 2019 tentative ruling was adopted as the Court’s final order (including 
the language quoted above). 

The Court adds that even if defendants were correct about the scope of leave granted, the 
result would simply be that plaintiffs would now be belatedly given leave to add this new claim. 
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14.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WORLD PREMIER REALTY CO., ALMA VALDEZ 
* TENTATIVE RULING: * 
 
Defendants Alma Valdez and World Premier Realty (for simplicity, Alma and WPR) demur to 
the sole cause of action in the second amended complaint (SAC) directed against them.  The 
demurrer is sustained without leave to amend. 

The demurrer rests on two grounds. First, it argues that the cause of action for 
misrepresentation is time-barred, because it does not relate back to the original complaint.  
Second, it contends that the SAC fails to allege facts sufficient to constitute a misrepresentation 
cause of action.  The Court agrees with both contentions, either of which is sufficient to defeat 
the cause of action. 

Negligent Misrepresentation 

To state a cause of action for negligent misrepresentation, plaintiffs must allege (1) a 
misrepresentation of a past or existing material fact; (2) made without reasonable ground for 
believing it to be true; (3) made with the intent to induce another’s reliance on the fact 
misrepresented; (4) justifiable reliance on the misrepresentation; and (5) resulting damage.  
(Ragland v. U.S. Bank National Assn. (2012) 209 Cal.App.4th 182, 196.) 

Further, “responsibility for negligent misrepresentation rests upon the existence of a legal duty, 
imposed by contract, statute, or otherwise, owed by the defendant to the injured person.”  
(Eddy v. Sharp (1988) 199 Cal.App.3d 858, 864.) 

Existence/Scope of Legal Duty owed by Alma and/or WPR to Plaintiffs 

The basis of the negligent misrepresentation claim against Alma and WPR is the purported 
failure to advise Plaintiffs of the existence of an easement on the property.  (SAC ¶¶ 38-43.)  
Importantly, however, only Francisco Valdez – the seller, and these defendants’ client – is 
accused of making any actual representation as to the nonexistence of an easement.  Alma 
and WPR are accused only of not correcting Francisco’s alleged misrepresentation by 
disclosing the existence of the easement.  Such an accusation necessarily assumes either that 
Alma and WPR had actual knowledge of the easement, or that they were under some duty to 
investigate and discover it.  The SAC does not allege the former; it clearly rests solely on the 
latter. 

The scope of Alma and WPR’s duties to Plaintiffs are tightly circumscribed by law.  In Padgett v. 
Phariss (1997) 54 Cal.App.4th 1270, the court said that real estate brokers are subject to two 
sets of duties: (1) those imposed by statute and (2) those imposed by the general law of 
agency.  Id. at 1279.  

It is undisputed that Alma/WPR served as the agent for the seller in the relevant transaction, 
and that plaintiffs were the buyers in that transaction. So there was no agency relationship 
between Alma/WPR and plaintiffs in this case, and so the general law of agency does not 
impose any duties on Alma/WPR vis-à-vis plaintiffs in this case. 

With respect to a statutory duty, paragraph 38 of the SAC alleges: 
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Civil Code § 1102.5 provides that if an item of information which is required to be 
disclosed is unknown or not available to the seller, the seller and the seller’s 
agent must make a reasonable effort to ascertain it. Thus, a duty to investigate 
is imposed solely for the purposes of satisfying the statutory disclosure 
requirements. 

Thus, it appears that the SAC takes the position that Civil Code § 1102.5 is a statute that 
imposes a duty on Alma and/or WPR.  In ruling on a demurrer, the Court need not accept as 
true a legal conclusion contained in the relevant pleading.  (Blank v. Kirwan (1985) 39 Cal.3d 
311, 318.)  The assertion of the SAC concerning the effect of § 1102.5 is a legal conclusion, 
and the Court disagrees with it.  Section 1102.5 does not impose a duty to investigate upon 
either a seller of real property or the seller’s agent.  Rather, it governs the circumstances that 
permit a seller of real property (or a seller’s agent) to approximate information to the buyer in a 
required disclosure. Specifically, it says that if neither the seller nor the seller’s agent knows a 
particular piece of information that is required to be disclosed, that information can be 
approximated, provided a reasonable effort has been made to ascertain the information, the 
approximation is based upon the best available information, and the buyer is informed that an 
approximation has been made.  Nowhere does § 1102.5 impose an obligation upon a seller’s 
agent to discover the existence of an easement and disclose it to a buyer, or to conduct any 
particular investigation. 

More to the point, there is a specific statutory scheme governing the extent of the statutory 
duties a seller’s agent like Alma/WPR owes buyers such as plaintiffs:  Civil Code §§ 2079 
et seq.  Under § 2079(a), a seller’s agent need only perform a visual inspection of the property 
and disclose to a buyer (such as plaintiffs) those matters affecting the value or desirability of the 
property.  Notably, the statutory scheme specifically exempts Alma (as a seller’s agent) from 
being required to inspect “public records or permits concerning the title or use of the property.”  
(Civil Code § 2079.3.)  That Civil Code §§ 2079 et seq. define the scope of the duty owed to a 
buyer by the seller’s agent is confirmed by the cases.  (Field v. Century 21 Klowden-Forness 
Realty (1998) 63 Cal.App.4th 18, 23-26 (discussing the duties a buyer is owed by his own 
agent, as distinguished from the duties a buyer is owed by the seller’s agent); Padgett v. 
Phariss (1997) 54 Cal.App.4th 1270, 1280 (plaintiffs alleged seller’s agent was liable for 
intentionally or negligently failing to make required written disclosures of facts concerning the 
property, and/or intentionally or negligently failing to investigate and disclose the condition of 
the property. Summary judgment in favor of the agents was affirmed, on the basis that no duty 
was owed).) 

Similar to the SAC, plaintiffs’ opposition cites no authority that would contravene the specific 
statutory scheme governing Alma/WPR’s duties to Plaintiffs here.  

On the basis that Alma/WPR did not owe a legal duty to plaintiffs to discover the existence of 
an easement, the demurrer is sustained. 

Statute of Limitations 

Based on the briefing, the parties appear to agree that if the negligent misrepresentation claim 
alleged against Alma/WPR relates back to the original complaint, it is timely; if it does not relate 
back, it is time-barred by the statute of limitations found in Civil Code §§ 2079 et seq. 

An amended complaint relates back to the original complaint if the amendment “(1) rests on the 
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same general set of facts; (2) involves the same injury; and (3) refers to the same 
instrumentality.”  (Pointe San Diego Residential Community, L.P. v. Procopio, Cory, Hargreaves 
& Savitch, LLP (2011) 195 Cal.App.4th 265, 276.)  An amended complaint will not relate back if 
“the plaintiff seeks by amendment to recover upon a set of facts entirely unrelated to those 
pleaded in the original complaint.”  (Id. at 277.)  To determine whether the amended complaint 
alleges facts sufficiently similar to those alleged in the original complaint to permit application of 
the relation back doctrine, “the critical inquiry is whether the defendant had adequate notice of 
the claim based on the original pleading.”  (Id.) 

Here, while it is true that the legal theory upon which Plaintiffs seek to recover – 
misrepresentation – has remained constant, the SAC has totally changed the factual 
underpinning of the case.  In the original complaint and first amended complaint, Alma/WPR 
allegedly made misrepresentations concerning the status of the sewer lateral at the subject 
property.  Now that set of factual allegations has been abandoned, and plaintiffs make no 
mention of any sewer-based theory as against these defendants.  The SAC instead shifts to an 
entirely new theory of misrepresentations.  Defendants are alleged to have made 
misrepresentations concerning the existence of an easement at the subject property.  The prior 
complaints said nothing about an easement.  A real property transaction is a multi-faceted 
transaction.  The original complaint cannot, by alleging misrepresentation(s) concerning a 
specific facet of the transaction, serve to put Alma/WPR on notice of any and all factual 
scenarios that might support a misrepresentation cause of action against them related to any 
and all facets of the transaction.  The negligent misrepresentation claim in the SAC does not 
relate back to the filing of any previous pleading for purposes of computing the statute of 
limitations.  

Accordingly, as a separate and independent basis for sustaining the demurrer, the Court finds 
that the negligent misrepresentation cause of action is barred by the applicable statute of 
limitations. 

Leave to Amend 

The Court previously sustained Alma/WPR’s demurrer, but granted leave to amend.  In so 
doing, however, the Court expressed some doubt as to how Plaintiffs might amend. It is now 
clear that further leave to amend with respect to Alma/WPR would be futile.  The demurrer is 
sustained without leave to amend.  If plaintiffs contest the tentative to seek further leave to 
amend, they should come to the hearing prepared to explain in detail (1) what they propose to 
add or alter, (2) how it will be sufficient, and (3) why it has not been adduced before now. 

 
  

15.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS.  WONG 
HEARING ON MOTION FOR RELIEF FROM WAIVER OF OBJECTIONS 
FILED BY YAZ SHEHAB, HADI AKEEL 
* TENTATIVE RULING: * 
 
The motion for relief from waiver of discovery objections is granted.  Shehab and Akeel must 
serve their discovery responses within two weeks.  (The motion is expressly unopposed and 
should have been handled by stipulation.) 
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16.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS.  WONG 
HEARING ON MOTION TO QUASH OR MODIFY DEPOSITION SUBPOENAS 
FILED BY BRACHIUM, INC. 
* TENTATIVE RULING: * 
 
This motion has been withdrawn. 
 

  

17.  TIME:  9:00   CASE#: MSC19-00889 
CASE NAME: RANDY OLIVER VS. CITY OF RICHMOND 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY RANDY OLIVER 
* TENTATIVE RULING: * 
 
The motion is denied. 
 

  

18.  TIME:  9:00   CASE#: MSC19-00889 
CASE NAME: RANDY OLIVER VS. CITY OF RICHMOND 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY RANDY OLIVER 
* TENTATIVE RULING: * 
 
The motion is denied. 
 

  

19.  TIME:  9:00   CASE#: MSC19-01372 
CASE NAME: UDO VS. RRS FARMS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RRS FARMS 
* TENTATIVE RULING: * 
 
This demurrer has been mooted by the filing of an amended complaint. 
 

  

20.  TIME:  9:00   CASE#: MSC19-01372 
CASE NAME: UDO VS. RRS FARMS 
HEARING ON MOTION TO STRIKE 
FILED BY RRS FARMS 
* TENTATIVE RULING: * 
 
This motion has been mooted by the filing of an amended complaint. 
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21.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY JOHN HAMANO 
* TENTATIVE RULING: * 
 
These motions have been withdrawn. 
 

  

22.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY JOHN HAMANO 
* TENTATIVE RULING: * 
 
These motions have been withdrawn. 
 

  

23.  TIME:  9:00   CASE#: MSC19-01392 
CASE NAME: HAMANO VS. ROWE 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES 
FILED BY JOHN HAMANO 
* TENTATIVE RULING: * 
 
These motions have been withdrawn. 
 

  

24.  TIME:  9:00   CASE#: MSC19-01480 
CASE NAME: KAMLESH BANGA VS. SEPHORA USA 
HEARING ON MOTION TO STRIKE DEFENDANT’S WHOLE ANSWER 
FILED BY KAMLESH BANGA 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to strike defendant’s answer is denied as moot.  The sole ground asserted in 

the motion is defendant’s failure to verify the answer.  As soon as that defect was drawn to 

defendant’s attention through this motion, defendant cured the defect by filing a verification.  

(The other asserted defects discussed in the reply brief are ignored because they weren’t 

raised in the motion.) 

The Court also sanctions plaintiff $300 for failure to meet and confer before filing a motion to 

strike, as required by Code of Civil Procedure § 435.5(a).  It is clear beyond peradventure that if 

plaintiff had simply contacted defendant’s counsel to point out that verification was required, 

defendant would have immediately responded by filing a verification, rendering this motion 

entirely unnecessary.  Plaintiff debates defense counsel’s assertions about inability to contact 

plaintiff, but that’s beside the point.  It was plaintiff, the movant, who was required to initiate the 
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discussion before filing the motion, and who failed to do so.  The sanctions are payable by 

plaintiff to defendant’s counsel within 30 days after service of an Order After Hearing hereon. 

The Court reminds the parties that the next Case Management Conference is also an Order to 

Show Cause why this case should not be transferred to limited civil.  Having read the file, it now 

adds that small claims is also a possibility. 

 

  

25.  TIME:  9:00   CASE#: MSC19-01732 
CASE NAME: ZUPETZ VS. SENIOR RESOURCE GROUP 
HEARING ON PETITION TO COMPEL ARBITRATION & STAY DISCOVERY 
FILED BY SRG PACIFIC MANAGEMENT LLC 
* TENTATIVE RULING: * 
 
The unopposed petition to compel arbitration is denied without prejudice.  Although the 
moving papers recite that the arbitration agreement is attached as an exhibit, in fact no exhibits 
are attached. 
 
The Court also draws attention, however, to a potential problem with plaintiff’s conduct of this 
case.  The named plaintiff is an elder, alleging that he suffered elder abuse at defendant’s 
facility.  The suit, however, is actually filed by his two daughters, who apparently are not 
licensed to practice law.  That is not permissible.  The daughters apparently assert that they 
hold “powers of attorney”, but that does not entitle them to represent someone else in court; 
to do so requires a license to practice law.  In effect, a “power of attorney” may entitle the 
daughters to be the effective clients, but it does not entitle them to be the attorneys.  This topic 
will be taken up at the upcoming case management conference. 
 

  

26.  TIME:  9:00   CASE#: MSC19-02190 
CASE NAME: IONESCU VS. MAIER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CLARE MAIER 
* TENTATIVE RULING: * 
 
This case has been assigned to Solano County Superior Court. 
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27.  TIME:  9:02   CASE#: MS19-0759 
CASE NAME: BRECKENRIDGE PROPERTY VS. GROSS 
HEARING ON UD MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY AGOSTINO E. GROSSI 
* TENTATIVE RULING: * 
 
The motion is denied.  This is a refiling of a motion already heard and denied by Judge Weil, 
with no hint of any justification under Code of Civil Procedure § 1008 why it should be 
considered again.  (Defendant’s writ petition has also been denied in the interim.) 
 

 

 


